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United States Court of Appeals for the 

District of Columbia 

I 

_ | 

No. 6244. 

The Central National Bank of Minneapolis, Petitioner, 


vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 51735. 

The Central National Bank of Minneapolis, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Appearances: I 

For Taxpayer: John L. Connolly, Esq. 

For Comm’r: John D. Kiley, Esq. | 

Docket Entries, 

1931. I 

Jan. 2. Petition received and filed. Taxpayer notified. 

(Fee paid.) 

“ 2. Copy of petition served on General Counsel. 

Feb. 4. Answer filed by General Counsel. 

“ 9. Copy served—assigned to General Calendar. 

Mar. 7. Reply to answer filed by taxpayer. 3/9/31 copy 
served. 

1932. 

Oct. 5. Hearing set Oct. 31, 1932. | 

“ 12. Motion for Circuit Hearing at St. Paul|, Minn, 
filed by taxpayer. 10/18/32 granted. 

Nov. 14. Notice of hearing at St. Paul, beginning Dec. 7, 
1932. 

“ 21. Notice of appearance of John L. Connolly as 

counsel filed. 
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1932. 
Dec. 7. 


1933. 
Jan. 3. 
Feb. 3. 

44 7. 

Nov. 10. 


“ 13. 

1934. 
Feb. 8. 

44 8 . 
44 10 . 
Apr. 6. 

44 6 . 

Mav 2. 
44 2 . 
44 16. 


Hearing had before E. J. Goodrich, Div. 11. Sub¬ 
mitted on merits. Stipulation of facts filed. 

Briefs due in 60 da vs. 

•> 

Transcript of hearing* of Dec. 7, 1932 filed. # 

Brief filed by taxpayer. 

Brief filed bv General Counsel. 

Memorandum Opinion rendered, Edgar J. Good¬ 
rich, Div. 11. Judgment will be entered for 
respondent. 

Decision entered, Div. 11. 

Petition for review by Court of Appeals of D. C. 
with assignments of error filed by taxpayer. 

Stipulation of venue filed. 

Proof of service of petition for review filed. 

Motion for extension to June 1, 1934 to settle 
statement and perfect record filed by taxpayer. 

Order enlarging time to June 1, 1934 for prepara¬ 
tion of evidence and delivery of record sur peti¬ 
tion for review entered. 

Agreed supplemental statement of evidence 
lodged. 

Supplemental praecipe filed—proof of service 
thereon. 

Agreed supplemental statement of evidence ap¬ 
proved and ordered filed. 


[Stamp:] United States Board of Tax Apoeals. 

Filed Jan. 2, 1931. 


United States Board of Tax Appeals. 
Docket No. 51735. 


IT :AR :D-3 SSB-60D. 

The Central National Bank of Minneapolis, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Jan. 2, 1931. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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sioner of Internal Revenue in his notice of deficiency 
IT :AR :D-3, SSB-60D dated November 6th, 1930, abd as a 
basis of his proceeding alleges as follows: 

1. The petitioner is a corporation organized udder the 
national banking laws with principal offices at 2329 jCentral 
Avenue, Northeast, Minneapolis, Minnesota. 

2. The notice of deficiency (a copy of which is attached 

and marked Exhibit A) was mailed to the petitioner on 
November 6th, 1930. I 

3. The taxes in controversv are income taxes for the 

%> 

calendar year 1928, and for the amount of $2,156.761 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: Thelerrone- 
ous inclusion of the Commissioner of the amcjunt of 
$14,969.35 as gross income for the year 1928. 

5. The facts upon which the petitioner relies as tljie basis 
of this proceeding are as follow's: Prior to the ye^r 1928, 
petitioner reported its corporation income on the pasis of 
the accrual method, and in compliance with the regulations 
it secured permission from the respondent to chang^ to the 
cash receipts and disbursements basis, and in compliance 
wfith such permission, it filed its income tax return for the 
calendar year 1928 upon the cash receipt and disburse¬ 
ment basis, and reported a correct net income for i\ie year 
1928 in the amount of $12,764.36. During the year 1{92S the 
petitioner collected the sum of $14,969.35 interest tljiat vras 
properly accrued on its books as of the close of its calendar 
year, December 31st, 1927, and upon w'hich a tax h^d been 
paid. In filing its return for the year 1928, it properly 
excluded this amount from its gross income as shpwrn on 

its income tax return. The Commissioner iij exam* 
3 ining its return for the year 1928 included this 
amount of interest plus the sum of $3.61 fori excess 
depreciation, and adjusted petitioner’s return, and pro¬ 
poses the above deficiency on this amount of income. 
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Wherefore, the petitioner prays that this Board may 
hear the proceeding and that the Board determine that the 
original return as filed by the taxpayer is correct. 

[Corporate Seal The Central National Bank of Minne¬ 
apolis, Minneapolis, Minn.] 

THE CENTRAL NATIONAL BANK 
OF MINNEAPOLIS, 

By E. L. FORSYTHE, 

Vice Pres., 

Attorney Pro Se. 

State of Minnesota, 

County of Hennepin, ss: 

E. L. Forsvthe, being first dulv sworn, savs that he is the 
Vice President of the petitioner, and that he is duly author¬ 
ized to verify the foregoing petition above named: that he 
has read the foregoing petition, and is familiar with the 
statements contained therein and that the facts stated are 
true, except as to those facts stated to be upon information 
and belief, and those facts he believes to be true. 

E. L. FORSYTHE. 

Subscribed and sworn to before me this 31st dav of 
December, 1930. 

[Notarial Seal Hennepin County, Minn.] 

i KENNETH E. HEDBERG, 
Notary Public, Hennepin County, Minn. 

My Commission Expires May 4, 1937. 

4 Exhibit “A.” 

Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

i Nov. 6, 1930. 

The Central National Bank of Minneapolis, 

2329 Central Avenue, Northeast, 

Minneapolis, Minnesota. 

Sirs: 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $2,156.76 as 
shown in the statement attached. 


I 
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In accordance with section 272 of the Revenue! Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the !sixtieth 
day) from the date of the mailing of this letter, vou may 
petition the United States Board of Tax Appeals for a re¬ 
determination of your tax liability. 

However, if you do not desire to petition, you; are re¬ 
quested to execute the enclosed agreement form hnd for¬ 
ward it to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., for the attention of IT :C :P-7. The signing of this 
agreement will expedite the closing of your return by per¬ 
mitting an early assessment of any deficiency and prevent¬ 
ing the accumulation of interest charges, since the!interest 
period terminates thirty days after filing the Enclosed 
agreement, or on the date assessment is made, whichever is 
earlier; whereas if no agreement is filed, interest vyill accu¬ 
mulate to the date of assessment of the deficiencv.j 
Respectfullv, 

DAVID BURNER, 

Commissioner, 
By J. C. WILMER, j 

Deputy Commissioner. 

Enclosures: Statement. Form 882. Form 870.| 

5 Copy. | 

Statement. 

IT :AR :D-3. | 

In re The Central National Bank of Minneapolis, 2329 

Central Avenue, Northeast, Minneapolis, Minnesota. 

Tax Liability. 

| 

Corrected tax Tax previously 


Year. liability. assessed. peficieney. 

1928. $3,328.48 $1,171.72 |$2.156.76 


Reference is made to the report of the internal I revenue 
agent in charge, St. Paul, Minnesota, and to your protests 
submitted under dates of June 4, 1930 and Octobep 7, 1930. 

Careful consideration has been accorded your protests 
in connection with the agent’s findings and the report on the 
conference held with your representative on July 3,1930, in 

2—6244<z 

i 

i 

i 

i 

i 
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the office of the agent in charge. The adjustments recom¬ 
mended by the agent as the result of the conference have 
been approved by this office. Your letter of October 7, 
1930 states that hearing in the Bureau is not requested at 
this time. 

Your contention that in determining the amount of income 
for the year under review, the agent erroneously included 
an amount of $14,969.35 has been denied. 

In the appeal of the First National Bank of Sonora, 
Texas, page 555, volume 6, United States Board of Tax Ap¬ 
peals, it was held: 

“All amounts! which constitute income within the vear 

* 

under the method of accounting employed, must be re¬ 
turned for taxation in that year, even though a part 
thereof was improperly reported as income and the tax 
paid thereon in a prior year.” 

In the appeal of Chatham and Phoenix National Bank, 
volume 1, Board of Tax Appeals, page 460, the Board said: 

“The taxpayer, however, in adopting the accrual method 
for reporting discount has failed to include as income for 
1918 the amount ’of $308,577.27 earned in 191S on discounts 
made in 1917. Its contention, of course, is that having 
paid income tax upon this amount it cannot now be com¬ 
pelled to again include this amount in income for 
6 another year and pay the tax thereon. As we have 
endeavored to show, this amount was not income 
within the year 1917, and the fact that a tax was paid 
thereon for that year will not excuse it from paying the tax 
in the year in which it is properly to be accounted for as 
income.” 

Your protest takes exception to the reference by the reve¬ 
nue agent to article 322, Regulations 74, and also to section 
44(c) and the statement is made that you cannot interpret 
article 322 as being applicable in your case, and that section 
44(c) refers to installment sales. 

Article 322 states bases of computing income. Section 
44(c) contains special provisions for reporting the profit 
derived from the sale of property on the installment plan. 
The requirements relative to a change of accounting method 
are also applicable where a taxpayer desires to change from 


l 


\ 

I 
I 
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the installment basis of returning income to a straight ac¬ 
crual basis. 

In both instances where a taxpayer changes from jthe in¬ 
stallment basis of returning income to a straight Accrual 
basis, and also a change is made from the accrual ijnethod 
to the cash receipts and disbursements method, thejre will 
be certain duplications and omissions. 

Relative to your reference to the decision rendered by 
the Court of Appeals of the District of Columbia, N(j>. 4889, 
December 2, 1929 in National Bank of South Carolina vs. 
Lucas, and your quotation from paragraph 5 of the above 
decision, reading in part as follows: 

4 4 The only question remaining is whether or not peti¬ 
tioner is entitled to a credit in his 1919 return for the 
earned discounts on which he was taxed in 1918. [Double 
taxation is to be abhorred and it will be avoided! when¬ 
ever the taxing authorities are vested with jurisdiction to 
prevent it. ’’ 

Each case is decided on its own merits. The f^cts in 
no two cases are rarely identical, therefore, a decision con¬ 
trolling in one case may not be applicable to anothek 

In Court Decision 222 reported in Internal Revenue Bul¬ 
letin No. 33 of Volume IX, dated August 18, 1930, the fol¬ 
lowing is quoted: 

i 

“* * * No attempt is made by the statute tel define 

new objects of income. It simply provides that thdse tax¬ 
payers who choose to report their income in accordance 
with its provisions must report the income as it is Reduced 
to possession in cash notwithstanding the fact thait some 
part of it had previously been returned and taxed under 
the accrual method of accounting employed in earlier years, 
and it is no defense to say that double taxation results.’’ 

7 In your case you requested permission to i change 

from the accrual basis of reporting income to cash 
receipts and disbursements basis, but your return Vas not 
compiled in accordance with the last-named method. In¬ 
terest received in the year 1928 in the amount of $1^,152.16 
and interest paid in the amount of $1,682.81 was omitted 
from the computation. Under the law and regulations in 
force, it is not permissible to report income on a basib which 
is partly on the accrual and partly on the cash basik Sec- 
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tion 41 of the Revenue Act of 1928 provides that the in¬ 
come shall be computed in accordance with the method of 
accounting* regularly employed by the taxpayer. Having 
changed to the cash receipts and disbursements basis, it is 
obligatory that income be computed on that basis, if such 
basis will clearlv reflect vour income. 

i * 

It is held that the income as computed by the revenue 
agent reflects the taxable earnings for the taxable vear and 
the report is sustained by this office. 

1928. 

Net income reported on return. $12,764.36 

Add: 

1. Additional interest. $14,969.35 

2. Depreciation . 3.61 

- 14,972.96 


Net income as adjusted. $27,737.32 

Explanation of Changes. 

1. In 1928 your corporation secured permission from the 
Commissioner to file 1928 and subsequent returns on the 
cash basis, the returns for the years prior to 1928 having 
been computed on the accrual basis. Interest which was re¬ 
ceived in 1928 as above shown was not reported in your 
income tax returns for the reason that the amount had been 
included as income in 1927 return when the return was 
filed on the accrual basis. 

In order to compute the income for 1928 on the cash basis, 
it is necessary to include as income the amount in ques¬ 
tion. 

In this connection reference is made to article 322, Regu¬ 
lations 79, sections 41, 42 and 43 of the Revenue Act of 
1928. 

See introductory comment. 

2. Adjustment for depreciation as set out in detail in 
exhibits D-l, D-2, D-4, D-5 and D-6 of the revenue agent’s 
report, which are hereby made a part of this letter is ap¬ 
proved by this office. 

Reference: Section 23(k) of the Revenue Act of 1928. 
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8 Computation of Tax. 


i 

Net income as adjusted. $27^737.32 

Exemption . None 

i 

Income taxable .. $27],737.32 

Income tax at 12% . $3j,328.48 

Total tax assessable. $3i,328.48 

Tax previously assessed. l|,171.72 

Deficiency . $3,156.76 


A copy of this letter, together with a copy of th^ state¬ 
ment has been mailed to your representative, Albert C. 
Christensen, Metropolitan Bank Building, Minneapolis, 
Minnesota, in accordance with the authority conferred upon 
him in the power of attorney executed by you and j on file 
with the Bureau. 

9 [Stamp:] United States Board of Tax 

Filed Feb. 4, 1931. 

United States Board of Tax Appeals. 

Docket No. 51735. j 

j 

The Central National Bank of Minneapolis, Petitioner, 

v. j 

Commissioner of Internal Revenue, Respondeht. 

Ansiver. 

i 

i 

The Commissioner of Internal Revenue, by his Attor¬ 
ney C. M. Charest, General Counsel, Bureau of Internal 
Revenue, for answer to the Petition of the above-named 
taxpayer, admits and denies as follows: 

1. Admits the allegations contained in Paragraph 1 of 

the Petition. j 

2. Admits the allegations contained in Paragraph 2 of 
the Petition. 

3. Admits the allegations contained in Paragraph 3 of 

the Petition. j 

4. Denies the allegations of error contained in| Para¬ 
graph 4 of the Petition. 

5. Admits that prior to the year 192& petitioner reported 

its corporation income on the accrual basis; admits jthat in 

j 

! 

! 

i 
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compliance with the regulations it secured permission from 
the respondent to change to the cash receipts and disburse¬ 
ments basis; admits that in compliance with such permis¬ 
sion. it filed its income tax return for the calendar vear 

* 

1928 upon the cash receipts and disbursements basis, but 
denies that it reported a correct net income for the year 
192S in the amount of $12,764.36; admits that during the 
year 1928 the petitioner collected the sum of $14,969.35 
interest, but for lack of information upon which to form 
a belief, denies that said sum was properly accrued on its 
books as of the close of its calendar vear ended December 
31, 1927, and upon which a tax had been paid; denies that 
in filing its return for the year 1928 it properly included 
this amount from its gross income as shown on its 

10 income tax return; admits that the Commissioner 
in examining its return for the calendar year 1928 

included this amount of interest, plus the sum of $3.61 for 
excess depreciation, and adjusted petitioner’s return, and 
proposes the above deficiency on this amount of income. 

Wherefore, it’is prayed that the petitioner’s appeal be 
denied. 

(Signed) C. M. CHARE ST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

WILLIS R, LANSFORD, 

Special Attorney, 

Bureau of Internal Revenue. 

wrl/tcs. 2-3-31. 

11 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 7, 1931. 

United States Board of Tax Appeals. 

Docket No. 51735. 

The Central National Bank of Minneapolis, Petitioner, 

v. 


Commissioner of Internal Revenue, Respondent. 

i Mar. 7, 1931. 


Reply. 

Petitioner for its Reply to the Answer of the Respond¬ 
ent herein, shows to the Board and alleges: 
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1. Denies each and every allegation, matter and thing 
in said Answer contained, and the whole thereof, j except 
wherein the Answer admits the allegations contained in 
the petitioner’s original Petition. 

Wherefore, petitioner prays for the relief demanded in 
its original Petition. 

[Corporate Seal The Central National Bank ; of 
Minneapolis, Minneapolis, Minn.] j 

THE CENTRAL NATIONAL BANK OF 
MINNEAPOLIS, 

Bv E. L. FORSYTHE, 

Attorney Pro Se. 

12 State of Minnesota, 

County of Hennepin, ss: i 

E. L. Forsythe, being first duly sworn, says thht he is 
the Vice-President of the petitioner, and that he jis duly 
authorized to verify the foregoing Reply; that he has read 
the foregoing Reply, and is familiar with the statements 
contained therein, and that the facts stated are tjrue, ex¬ 
cept as to those facts stated to be upon information and 
belief, and those facts he believes to be true. i 

E. L. FORSYjTHE. 

Subscribed and sworn to before me this 5 dav ofj March, 
1931. ‘ I 

[notarial seal.] R. J. ROWLElt, 

Notary Public, Hennepin County, \Minn. 

My commission expires Oct. 7th, 1937. j 

13 United States Board of Tax Appeals, j 

Docket No. 51735. j 

The Central National Bank of Minneapolis, Petitioner, 

i 

v - ! 

Commissioner of Internal Revenue, Respondent. 

John L. Connolly, Esq., for the petitioner. 

John D. Kiley, Esq., for the respondent. 

Memorandum Opinion . j 

Goodrich : 

In this proceeding petitioner contests deficiency ip income 
tax asserted by respondent for the calendar year 1^28 in the 


i 
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amount of $2,156.76. The sole question is—must the peti¬ 
tioner, having changed from the accrual to the cash receipts 
and disbursements basis in 1928, with the permission of 
respondent, include in its taxable income in 1928 certain 
interest received in that vear notwithstanding the fact that 
such interest had been reported in a prior year when it was 
on the accrual basis. 

14 The facts are stipulated as follows: 

The petitioner is incorporated under the banking 
laws of the United States and is engaged in the general 
banking business with offices and principal place of business 
at 2329 and 2331 Central Avenue, Minneapolis, Minnesota. 

Prior to the year 1928 the petitioner kept its books and 
reported income for taxation on the accrual basis. Desir- 
ing to change to the cash receipts and disbursements method 
of accounting and reporting income, the petitioner on April 
12th, 1928, requested permission to make such change. On 
April 30th, 1928, the Commissioner, by letter, advised the 
petitioner that it could file its returns for 1928 and subse¬ 
quent years on the cash receipts and disbursements basis. 
A portion of the letter dated April 30, 1928, from the Com¬ 
missioner is quoted below: 

4 4 In reply, you are advised that permission is hereby 
granted you to adopt the basis of cash receipts and dis¬ 
bursements in keeping your books of account and filing your 
income tax return for the taxable vear 1928. It should be 
understood that your adoption of such basis for that year 
will necessitate its use during future taxable years, unless 
permission is secured from the Commissioner to change 
therefrom to another recognized basis. In employing the 
cash receipts and disbursements basis your records should 
shovr the income actually received during each year from 
all sources and the amounts actually paid by you to defray 
your expenses. As a consideration for the permission 
herein granted, it will be necessary for you to attach a state¬ 
ment to your 1928 return showing for the taxable year and 
for the preceding year the classes of items differently 
treated under the two systems, particular reference being 
made therein to any amounts which wdll be duplicated or 
entirely omitted as a result of the change.” 

The income tax return filed by the petitioner for 1928 was 
filed on the basis of actual receipts and disbursements. A 
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net amount of interest totaling $14,969.35, was actually re¬ 
ceived in 1928, but was not reported in the return. The peti¬ 
tioner ’s reason for omitting this amount from 1928 income 
was that it had already been included in 1927 incomb when 
returns were filed on the accrual basis. 

15 This amount is arrived at as follows: 

Interest earned but not collected as at December 
31, 1927 . $18,152.16 

j 

Less: 

Unearned discount December 31, 1927 $1,500.00 ! 

Interest pavable accrued. 1,682.81 

- 3,182.81 

i 

Net total as above. $14,969.35 

The taxable income of the petitioner for 1928 ^yas ad¬ 
justed as follows: 

Net income reported on return. $12,764.36 

Add: 

1. Additional interest 

2. Depreciation . 

Net income adjusted. $27,737.32 

This adjustment is the cause of the deficiency in tax of 
$2,156.76 against which the petitioner protests and h&s filed 
an appeal with the Board. 

The Revenue Act of 1928 provides as follows: 

i 

Section 41. The net income shall be computed ujj)on the 
basis of the taxpayer’s annual accounting period (fiscal year 
or calendar year, as the case may be) in accordance with 
the method of accounting regularly employed in keeping the 
books of such taxpayer; but if no such method of account¬ 
ing has been so employed, or if the method employed does 
not clearly reflect the income, the computation shall be made 
in accordance with such method as in the opinion of the 
Commissioner does clearly reflect the income. * * ; * 
Section 42. The amount of all items of gross income shall 
be included in the gross income for the taxable year in which 
received by the taxpayer, unless, under methods of a(ccount- 


$14,969.35 

3.61 

- $14,972.96 

i 
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ing permitted under section 41, any such amounts are to be 
properly accounted for as of a different period. 

Section 43. The deductions and credits provided for in 
this title shall be taken for the taxable year in which “paid 
or accrued” or “paid or incurred”, dependent upon the 
method of accounting upon the basis of which the net in¬ 
come is computed, unless in order to clearly reflect the in¬ 
come the deductions or credits should be taken as of a dif¬ 
ferent period. 

16 The stipulated facts show that, pursuant to per¬ 
mission granted by the Commissioner, petitioner’s 

income tax return for 1928 was filed on the basis of cash 
receipts and disbursements. During this year it received 
interest in the afnount of $14,969.35, which it did not report 
in its return. It is well settled that where a taxpayer’s 
returns are made on the basis of cash receipts and dis¬ 
bursements, interest is income in the vear it is actually 
received. Petitioner contends, however, that inasmuch as 
it returned this interest in its 1927 income, when it was on 
the accrual basis, it received no taxable gain from the 
receipt of this interest in 1928, and that sections 41, 42, and 
43 of the Revenue Act of 1928 repose in the Commissioner 
sufficient discretionary power to credit the return of one 

vear with amounts therein included which have been 
* 

properly returned and taxed in a prior year. We do not 
agree with this contention. Petitioner relies on National 
Bank of South' Carolina v. Lucas, 36 Fed. (2d) 1013, 
wherein the Court of Appeals of the District of Columbia 
reversed our decision in National Bank of South Carolina, 
10 B. T. A. 642. We have heretofore decided that we can¬ 
not subscribe to the view expressed in this decision that the 
Commissioner has sufficient discretionary power to allow 
as a credit or a deduction from gross income on the return 
of one year, amounts therein included which had been re¬ 
turned or taxed in a prior year. Palm Beach Mather Co., 
24 B. T. A. 536. Section 43 of the Revenue Act of 1928 
provides that the deductions and credits provided for in 

Title I of the act shall be taken for the taxable vear in 

* 

which “paid or accrued” or “paid or incurred.” The 
deduction or credit which petitioner would have us allow 
is not provided for in Title I of the Revenue Act of 

17 1928 and this Board has no authority to incorporate 
in the law a deduction or credit which Congress has 
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not authorized. The issue in this proceeding does not 
differ materially from that presented in cases wljiere tax¬ 
payers have changed from the accrual to the installment 
sales basis. In those cases we have held that these tax- 

i 

payers must include in their returns as income,! for the 
year in which the change is made and all subsequent years, 
installment payments received which relate (o sales 
effected in years prior to the change, notwithstanding the 
fact that the entire profits from such sales were previously 
returned and taxed as income in the vears in which the 
sales were made. Palm Beach Mather Co ., si{pra; H. 
Rothschild et al., 26 B. T. A. 345; C. Niss & Sonsl Inc., 22 
B. T. A. 732. See also John M. Brant Co. v. United States, 
40 Fed. (2d) 126, certiorari denied December 1, 1930. It 
is our conclusion that respondent did not err in including 
in petitioner’s taxable income for 1928 the interest Received 
during this taxable year even though such interest had 
been reported in a prior year while on the accrual basis. 
Cf. Bank of Hartsville, 1 B. T. A. 920. 

Judgment ivill he entered for respondent. 

Enter: Entered Nov. 10, 1933. 


18 United States Board of Tax Appeals, Washington. 


Docket No. 51735. 

The Central National Bank of Minneapolis, Petitioner, 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its memorandum opinion entered November 10, ^.933, it is 

Ordered and decided that there is a deficiency of £2,156.76 
for the calendar year 1928. 

Enter: Entered Nov. 13, 1933. j 

[Seal U. S. Board of Tax Appeals.] 

i 

(Signed) EDGAR J. GOODRICH, 

Member. 
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18a U. S. Board of Tax Appeals. Filed Feb. 8, 1934. 
United States Board of Tax Appeals. 

Docket No. 51735. 

The Central National Bank of Minneapolis, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by the Court of Appeals of the 

District of Columbia. 

It is agreed between the parties to these proceedings by 
their respective undersigned attorneys, that, pursuant to 
Section 1002 (d) of the Revenue Act of 1926, the decision 
of the United States Board of Tax Appeals in the above- 
named proceedings may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

Dated this 25th dav of Januarv, 1934. 

(S.) " JOHN L. CONNOLLY, 

Attorney for Petitioner, 

409-10 Commerce Building , 
Saint Paul , Minnesota. 
(S.) SEWALL KEY, 

• Attorney for Respondent. 

19 [Stamp] Received U. S. Board of Tax Appeals. 
Feb. 8, 1934. 

[Stamp:] United States Board of Tax Appeals. Filed 
Feb. 8, 1934. 

United States Board of Tax Appeals, Washington, D. C. 

Docket No. 51735. 

The Central National Bank of Minneapolis, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition of the Central National Bank of Minneapolis for 
Review by the Court of Appeals of the District of Co¬ 
lumbia of a Decision by the United States Board of Tax 
Appeals. 

Taxpayer, the petitioner in this cause, by John L. Con¬ 
nolly, hereby files its petition for a review by the Court of 


I 

I 
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Appeals of the District of Columbia, of the decision by the 
United States Board of Tax Appeals, rendered on Novem¬ 
ber 13th, 1933, determining deficiencies in the petitioner’s 
Federal income taxes for the calendar year 1928j in the 
amount of $2,156.76, and respectfully shows: 


The petitioner, The Central National Bank of Minne¬ 
apolis, is a corporation duly organized and existing under 
and by virtue of the national banking laws, with its prin¬ 
cipal office in Minneapolis, Minnesota. 

It has been agreed in writing between the said petitioner 
and the said Guy T. Helvering as Commissioner of internal 
Bevenue, the respondent herein, pursuant to the provisions 
of Section 1002 (d) of the Revenue Act of 1926, that the 
aforesaid decision of the Board of Tax Appeals may be re¬ 
viewed by the Court of Appeals of the District of Columbia. 

20 II. 

Nature of the Controversy. 

The controversy involves the proper determination of 
the petitioner’s liability for Federal income taxes for the 
calendar year 1928. 

The petitioner in years prior to 1928, reported its income 
for Federal tax, on the accrual basis, and in compliance with 
the regulations issued by the Commissioner of Internal 
Revenue, it secured permission from the Commissioner to 
change to the cash receipts and disbursements basijs of re¬ 
porting its said income for the calendar year 1928^ and in 
compliance with such permission, filed its income tax re¬ 
turn for the calendar year 1928 on the cash receipts ^nd dis¬ 
bursements basis, and reported a correct net income for 
the year 1928 in the amount of $12,764.36. j 

During the year 1928, the petitioner collected interest in 
the sum of $14,969.35, which interest had accrue4 on its 
books as of the close of its calendar year, December 31st, 
1927, and upon which a tax had been paid. In filing its cor¬ 
porate return on the basis of cash receipts and disburse¬ 
ments for the year 1928, it excluded this amount fropi gross 
income. 

The Commissioner of Internal Revenue held tgat this 
amount of interest collected during the year 1928 wjas part 
of the petitioner’s gross income for the year 1928. 
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III. 

The said The Central National Bank of Minneapolis, 
being aggrieved by the findings of fact and conclusions of 
law contained in the said findings and opinion of the Board, 
and by its decision entered pursuant thereto, desires to ob¬ 
tain a review thereof by the Court of Appeals for the Dis¬ 
trict of Columbia. 

21 IV. 

Assignments of Error. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals. 

(1) The failure to find that the interest collected by peti¬ 
tioner in the year 1928, in the amount of $14,969.35, which 
had accrued as of December 31st, 1927, was not part of peti¬ 
tioner’s gross income for the year 1928, reported upon the 
cash receipts and disbursements basis. 

(2) The finding of deficiency for the year 1928 in lieu of 
a determination that there was no income tax due from the 
petitioner for the vear 1928 involved in this controversv. 

JOHN L. CONNOLLY, 
i Counsel for Petitioner, 

409-10 Commerce Building, 
Saint Paul, Minnesota . 

State of Minnesota, 

County of Ramsey, ss: 

John L. Connolly, being first duly sworn, says that he is 
counsel of record in the above named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and that the state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 

JOHN L. CONNOLLY. 

Subscribed and sworn to before me this 6th day of Feb- 
ruarv, 1934. 

[notarial seal.] MOLLY WOLKOFF, 

Notary Public , Ramsey County, Minn. 

My Commission Expires April 17, 1939. 
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22 [Stamp:] United States Board of Tax Appeals. 
Lodged May 2, 1934. | 

[Stamp:] United States Board of Tax Appeals, j Filed 
May 16, 1934. j 

United States Board of Tax Appeals, Washington,' D. C. 


Docket No. 51735. 

i 

i 

The Central National Bank of Minneapolis, Petitioner, 

vs. ! 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 


Supplemental Statement of Evidence. 


to the 


The following is a statement of evidence submitted 
Board of Tax Appeals in the above mentioned case,;so far 
as is necessarv to the Assignment of Error as filbd, re- 
duced to narrative form, which evidence was all reduced 
and stipulated as follows: 

‘‘The Petitioner and the Respondent by and between 
their respective attorneys hereby stipulate to the following- 
facts : 


“The petitioner is incorporated under the banking laws 
of the United States and is engaged in the general blanking 
business with offices and principal place of business at 2329 
and 2331 Central Avenue, Minneapolis, Minnesota. | 

“Prior to the year 1928 the petitioner kept its bodks and 
reported income for taxation on the accrual basis. Desir¬ 
ing to change to the cash receipts and disbursements 
method of accounting and reporting income, the petitioner 
on April 12th, 1928, requested permission to mal^e such 
change. On April 30th, 1928, the Commissioner, by] letter, 
advised the Petitioner that it could file its returns for 1928 
and subsequent years on the cash receipts and disburse¬ 
ments basis. A portion of the letter dated April 30th, 1928, 
from the Commissioner is quoted below: 

“ ‘In reply, you are advised that permission is |hereby 
granted you to adopt the basis of cash receipts afid dis¬ 
bursements in keeping your books of account antfl filing 
vour income tax return for the taxable vear 1928. It 

V * I 

should be understood that your adoption of such basis for 
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that year will necessitate its use during future taxable 
years, unless permission is secured from the Commissioner 
to change therefrom to another recognized basis. In em¬ 
ploying the cash receipts and disbursements basis your 
records should show the income actually received during 
each year from all sources and the amounts actuallv paid 
by you to defray your expenses. As a consideration for 
the permission herein granted, it will be necessary for you 
to attach a statement to your 1928 return showing for the 
taxable year and for the preceding year the classes of 
items differently treated under the two systems, particular 
reference being made therein to any amounts which will 
be duplicated or entirely omitted as a result of the 
change. ’ 

23 “The income tax return filed by the petitioner for 
1928 was filed on the basis of actual receipts and dis¬ 
bursements. A net income of interest totalling $14,969.35, 
was actually received in 1928, but was not reported in the 
return. The petitioner’s reason for omitting this amount 
from 1928 income was that it had already been included in 
1927 income when returns were filed on the accrual basis. 
“This amount is arrived at as follows: 

Interest earned but not collected as at Decem¬ 
ber 31, 1927 . $18,152.16 

Less: 

Unearned discount December 31, 

1927 ..$1,500.00 

Interest payablb accrued. 1,682.81 

- 3,182.81 


Net total as above 


$14,969.35 


“The taxable income of the petitioner for 1928 was ad¬ 
justed as follows: 


Net income reported on return 


Add: 

1. Additional interest . $14,969.35 

2. Depreciation . 3.61 


$12,764.36 


14,972.96 


Net income adjusted 


$27,737.32 
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“This adjustment is the cause of the deficiency in [tax of 
$2,156.76 against which the petitioner protests anjd has 
filed an appeal with the Board.” 

LEO J. MAHER, 

JOHN L. CONNOLLY, 

i. 

Attorneys for Petitioner ,j 
409-10 Commerce Building, 
Saint Paul , Minnesota. 

Respondent, through his attorney, Robert H. Jackson, 
General Counsel, Bureau of Internal Revenue, agrees to 
the statement of evidence as contained herein. 

(Signed) ROBERT H. JACKSON. 

May 16/34. Approved. 

(S.) EDGAR J. GOODRICH, 

Member , U. S. Board of Tax Appeals. 

24 [Stamp:] Received U. S. Board of Tax Appeals, 
Mav 2,1934. 

[Stamp:] United States Board of Tax Appeals, j Filed 
May 2, 1834. 

United States Board of Tax Appeals, Washington,! D. C. 

I 

Docket No. 51735. j 

The Central National Bank of Minneapolis, Petitioner, 

vs. J 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Supplemental Prcecipe for Record. 

I 

Filed April 30, 1934. j 

To the Clerk of the United States Board of Tax Appeals: 

# j 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court |of Ap¬ 
peals of the District of Columbia, with reference tio peti¬ 
tion for review heretofore filed by the petitioner in the 
above cause, a transcript of the record in the above cause, 
prepared and transmitted as required by law and by the 
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rules of said Court, and to include in said transcript of 
record the following documents or certified copies thereof, 
to-wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals, as fol¬ 
lows : 

(a) Petition for redetermination. 

(b) Answer of the respondent. 

(c) Petitioner’s reply. 

(3) The findings of fact and opinion of the Board of Tax 
Appeals. 

(4) The decision of the Board. 

(5) The petition for review, filed by the petitioner in the 
above cause. 

(6) The supplemental statement of evidence. 

(7) This supplemental praecipe. 

LEO J. MAHER, 

JOHN L. CONNOLLY, 
Attorneys for Petitioner, 

409-10 Commerce Bldg., 

St. Pauly Minnesota. 


25 Respondent, through his attorney, Robert H. Jack- 
son, General Counsel, Bureau of Internal Revenue, 

agrees to the praecipe for record as contained herein. 

(Signed) i ROBERT H. JACKSON. 

26 United States Board of Tax Appeals, Washington. 

Docket No. 51735. 

The Central National Bank of Minneapolis, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 25, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
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office as called for by the Praecipe in the appeal as! above 
numbered and entitled. ! 

i 

In testimony whereof, I hereunto set my hand aijd affix 
the seal of the United States Board of Tax Appejals, at 
Washington, in the District of Columbia, this 22nd jday of 
May, 1934. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE' 

Clerk , United States Board of Tax Appeals. 

j 

27 United States Board of Tax Appeals. 

i 

Docket No. 51735. j 

i 

The Central National Bank of Minneapolis, Petitioner, 

l 

v. j 

i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

I 

On motion of counsel for the petitioner, it is j 

Ordered That the time for preparation of the Evidence 
and transmission and delivery of the record sur [petition 
for review of the above entitled proceeding by the Court 
of Appeals, District of Columbia, be and it is hereby ex¬ 
tended to June 1, 1934. | 

i 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACf, 

Member. 

I 

Dated Washington, D. C., April 6, 1934. 

Now, May 22, 1934, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
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28 United States Board of Tax Appeals. 

Docket No. 51735. 

The Central National Bank of Minneapolis, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Tune. 

For cause appearing of record, it is , 

Ordered That the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding by the Court of Appeals, District of Columbia, 
be and it is herebv extended to June 15, 1934. 

(S.) ' EUGENE BLACK, 

Member. 

Dated Washington, D. C., June 1, 1934. 

Now, June 11, 1934, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

i Clerk, Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6244. 
The Central National Bank of Minneapolis, Petitioner, vs. 
Guy T. Helvering, Commissioner .of Internal Revenue. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Jun. 12, 1934. Henry W. Hodges, Clerk. 


(5153-C) 
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I. 

STATEMENT OF CASE. 

i 

The appellant is a national bank having its plac^ 
of business at Minneapolis, Minnesota, and during 
the year 1928 it was engaged in conducting a bank 

i 

of discount and deposits. 



Up to the year 1928 the income was arrived at 
by the accrual method and its books were so kept. 
Its income tax returns were rendered on the same 
basis as its books. 

At the end of 1927 interest earned but not collect¬ 
ed amounted to $14,969.35, upon which amount an 
income tax; was paid. 

At the end of 1927 the method of bookkeeping 
was changed from an accrual to a cash basis and, 
complying with the regulations, permission was 
secured from the Commissioner to render the 
bank’s 1928 return on a cash basis and it reported 
a correct net income in the amount of $12,764.36. 
During the year 1928 appellant collected the sum 
of $14,969.35 interest that was properly accrued 
on its books and upon which income tax was paid 
in 1927. In filing its return for 1928 this amount 
was excluded from gross income as shown on its in¬ 
come tax return. Upon examination of the return 
the Commissioner included this amount of interest 
in gross income and computed a deficiency on this 
amount of income on the grounds that since appel¬ 
lant was on a cash receipt and disbursement basis 
for 1928, it should report as income all interest re¬ 
ceived, regardless of the fact that it was properly 
included in gross income in a prior year. The ap¬ 
pellant contends that the Commissioner’s contention 
is illegal and inequitable. 

II. 

THE QUESTION INVOLVED. 

Where a taxpayer with the consent of the Com¬ 
missioner of Internal Revenue changes its method 
of preparing income tax returns from an accrual 
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j 

i 

i 


basis to a cash basis, can the taxpayer be required 
to include in gross income and pay income taxes 
a second time on income received in 1928 which was 
properly accrued, reported and taxed in prior 
years ? 

hi. ! 

ERRORS RELIED UPON BY THE APPELLANT; 

1. The Board erred in holding and deciding thatj 

i 

interest in amount of §14,969.35 accrued in 1927| 
and taxed to respondent in that year was also sub-i 
ject to tax as income for the year 1928. 

2. That the Board erred in overstating appel-! 

lant's net income for the year ending December 31, 
1928, by the said sum of §14,969.35. j 

3. The Board erred in deciding that there was! 
a deficiency for the year 1928 in the amount of §12,-j 
156.76. 

4. The Board erred in entering judgment for 
the respondent. 

IV. 

AUTHORITIES. 

The Revenue Act of 1928 and Regulations 74 con¬ 
tain the following permissions: 

“Sec. 41. The net income shall be comput-j 
ed upon the basis of the taxpayer's annual I 
accounting period (fiscal year or calendar year, 
as the case may be) in accordance with the 
method of accounting regularly employed inj 
keeping the books of such taxpayer; but if noi 
such method of accounting has been employed! 
or if the method does not clearly reflect the in-j 
come, the computation shall be made in accord-1 
ance with such method as in the opinion of | 
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the Commissioner does clearly reflect the in¬ 
come.” 

“Sec. 42. The amount of all items of gross 
income shall be included in the gross income 
for the taxable year in which received by the 
taxpayer unless methods of accounting permit 
under Sec. 41 any such amounts are to be prop¬ 
erly accounted for as of a different period.” 

Regulations 74 provides: 

“Art. 322. * * * A taxpayer who changes 

the method of accounting employed in keeping 
books for the taxable year 1928 or thereafter 
shall before computing his income on such new 
basis for the purpose of taxation, secure the 
consent of the Commissioner. Application shall 
be made at least 30 days before the close of the 
period to be covered by the return and shall be 
accompanied by a statement specifying the 
class of items differently treated under the two 
systems and specifying all amounts which 
would be duplicated or entirely omitted as the 
result of the proposed change.” 

“Art. 331. Gains, profits, and income are to 
be included in gross income for the taxable 
year :in which they are received by the tax¬ 
payer unless they are included as of a different 
period in accordance with the approved method 
of accounting followed by him.” 

V. 

ARGUMENT. 

The appellant filed its return for the year 1927 
on an accrual basis, as it was compelled to do so 
by law T due to the fact that its books w’ere kept on 
an accrual basis, and the return was accepted by the 
Commissioner as being prepared in accordance with 


the law and regulations. At the end of 1927, coim 
plying with a suggestion of the Banking Departs 
ment, the books were changed to a cash basis, which 
change was approved by the Commissioner. 

In order to arrive at net income, some method 
of accounting must be employed. The law recog! 

I 

nizes this fact and provides for returns to be prej 
pared on the accrual method. Under the accrual 
method, when the books are closed the affairs of 
the business are closed by the setting up of assets 
not reduced to possession and liabilities not yet paid 
or due, with the result that income items change 
to capital items. In the case at bar the item of 

I 

accrued interest changed its classification from in¬ 
terest to an account receivable, the same as appelh 
lant’s notes receivable, and when paid it was not 
interest but cash received in liquidation of a debt. 

This theory of accrual method of accounting hafe 
the force of law by long usage and trade practice, 
and the Government permitting returns to be pre¬ 
pared on an accrual method must abide by its 
theory, the same as the taxpayer. This theory hafe 

i 

been followed by the Board in the appeal of Con¬ 
tinental Life Insurance Co., 5 B. T. A. 407, wher<> 
the petitioner attempted to get a double deductioji 
for expenses when a change of basis was made. Thb 
law’ allows deductions when paid or accrued, de¬ 
pending on the method of accounting employed, and 
since they were properly accrued, it follows th^t 
they w T ere proper deductions, and when a change 
to a cash basis was made they, when paid, agaiti 
meet the provisions of law to be a proper deduction. 
The law is silent as to how expenses accrued are to 
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be treated when a change is made from an accrual 
basis to a cash basis. Disregarding the theory of 
accrual methods of accounting and pursuing the 
Commissioner's contention to its logical conclusion, 
there would be no legal grounds upon which the 
double deduction could be denied. 

To illustrate: supposing appellant accrued inter¬ 
est payable during the year 1927 in amount of $18,- 
000.00, which was a proper deduction for that year, 
and $14,000.00 was unpaid December 31, 1927, and 
paid during 1928, applying the Commissioner's in¬ 
terpretation of the law $14,000.00 could be taken 
as a deduction both in 1927 and 1928. 

If Congress intended to impose a double taxation 
in the case of a change from an accrual basis to a 
cash basis, it would have so stated in clear terms, 
as in the case of Sec. (C) of Sec. 44, which does 
impose a double taxation in a change from an ac¬ 
crual basis to an installment method, but in order to 
avoid imposing a hardship upon an unsuspecting 
taxpayer, Sec. 705 was enacted to prevent the pro¬ 
visions of Sec. 44 from being applied until its 
drastic provisions were known to the taxpayers. 

In the case at bar appellant obtained no ad¬ 
vantages b ythe change in the method of account¬ 
ing. It was supposed the suggestion to change was 
made in order to prevent possibilities of fictitious 
assets being created by the accrual of interest on 
accounts that might become worthless. 

Exercising ordinary prudence, authority was con¬ 
sulted to ascertain what effect the change would 
have on taxation, and appellant relied upon regula- 
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i 

I 

j 

l 

i 

! 

i 

i 

i 


tions 74, which the Commissioner prepared and disj 
tributed to make clear the provisions of law. 

Art. 322 clearly indicates what steps must bq 
taken to effect a change of methods, but nowhere 
is mention made of the fact that where a change 
made from an accrual to a cash basis it is necessaryj 
to return for taxation income which was correctlyf 
returned for taxation in prior years, but the regu-j 
lation does make clear the provisions of Sec. 44 (C)| 
with respect to a change from accrual to installment; 
basis. 

It is difficult to see how the Commissioner caii 
avoid the clear language of the law, and to sustai 

i 

his contention would not only impose a tax by im^ 
plication but by entrapment. 

The appellant contends that where income ha^ 
been properly reported under the accrual method iij 
one year, it is improper to again tax the same inJ 
come in a succeeding year when a change to a cash 
basis was made with the approval of the CommisJ 
sioner. 

In the case of the National Bank of South Caro¬ 
lina, 36 Fed. (2) 1013, decided by this Honorablej 
Court, which case is analogous to the case at bar,i 

I 

the facts being the same, the question being iden¬ 
tical and the law governing being the same, al-j 
though under different Acts, the Court held: 

“We are of the opinion that the provisions of 
the statute repose in the Commissioner suf¬ 
ficient discretionary power to credit the return 
of one year with the amount therein included, 
which had been returned and taxed in prior 
years.” 




8 


IN CONCLUSION. 

There is no legal reason or is it necessary to pro¬ 
tect the Government’s interests for taxing in 1928 
the 814,969.35 which had properly been taxed in 
1927. Therefore it is respectfully submitted that 
the decision and judgment of the Board of Tax Ap¬ 
peals should be reversed. 

JOHN L. CONNOLLY, LEO. J. MAHER, 

On the Brief, Attorney for the Appellant, 

Commerce Building, Commerce Building, 

St. Paul, Minn. St. Paul, Minn. 




